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No. 6262. | 

Elizabeth Bruce, Petitioner, 

i 

vs. | 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 67862. 

Elizabeth Bruce, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: F. W. Mondell, Esq. j 

For Comm’r: Hartford Allen, Esq. 

Docket Entries. 

1932. 

Sep. 23. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 26. Copy of petition served on General Counsel. 

Oct. 26. Answer filed by General Counsel. 

Nov. 2. Copy of answer served on taxpayer. General 
Calendar. 

1933. 

Aug. 22. Hearing set Oct. 2, 1933. 

Oct. 2. Hearing had before Mr. Murdock, Div. 3 on the 
merits. Submitted. Briefs due ll/3/^3. 

“ 7. Transcript of hearing Oct. 2, 1933, filed. 

Nov. 1. Brief filed by taxpayer. 

“ 3. Brief filed by General Counsel. 
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1934. 

Mar. 13. Opinion rendered, Mr. Murdock, Div. 3. Decision 
will be entered for the Commissioner. 

44 14. Decision entered, Mr. Murdock, Div. 3. 

Jun. 12. Stipulation for review by Court of Appeals of 
D. C. filed. 

44 12. Supersedeas bond in the amount of $9,392.64 ap¬ 

proved and ordered filed. 

44 12. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

“ 12. Proof of service filed by taxpayer. 

44 12. Praecipe filed by taxpayer. 

44 12. Proof of service filed. 

2 [Stamp:] United States Board of Tax Appeals. 

• Filed Sep. 23, 1932. 

United States Board of Tax Appeals. 

Docket No. 67862. 

Elizabeth Bruce, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of Deficiency 
IT :AR :D-2 FJB-60D, dated August 2, 1932, and as basis 
for her proceedings alleges as follows: 

1. The petitioner is an individual residing at 507 South 
38th Street, Omaha, Douglas County, Nebraska, and duly 
filed her income tax return for the year 1928 with the Col¬ 
lector of Internal Revenue at said Omaha. 

2. The notice of deficiency (a copy of which is attached 
hereto) was mailed to the petitioner on or after August 2, 
1932. 
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3. The taxes in controversy are income taxes for Sthe cal¬ 
endar year 1928 and are in the amount of $4,696.32. 

3 4. The determination of tax set forth in tjhe said 
notice of deficiency is based upon the following 

errors: 

(a) Findings by the respondent that an exchange of 
stock of E. E. Bruce & Company for stock in the Churchill 
Drug Company was one transaction with a prior! sale of 
stock in E. E. Bruce & Company and that taxable g^in was 
realized therefrom. 

(b) Failure of the respondent to find that an exchange 
by your petitioner of 1000 shares of stock in the E. Ej. Bruce 
& Company for 2400 shares of stock of the Churchill Drug 
Company was a nontaxable transaction under thd provi¬ 
sions of the 1928 Revenue Laws. 

(c) Taxing the sum of $50,295.00 as capital net gain. 

(d) Failure to find a capital net loss in the ampunt of 
$46.25. 

(e) A finding by the respondent that the item of $1435.00 
claimed as a deduction as a bad debt (being a nonknegoti- 
able note of the Rocky Mountain Fuel Co. given in 1927 as 
part of the interest due on the bonds of the said cdmpanv 
and not paid when presented for collection at its due date 
in 1928) was collectible in 1928. 

5. In support of her petition, the petitioner alleges as 
follows: 

(a) In 1919 your petitioner received as a gift from 

4 her father E. E. Bruce 612 shares of stock of the 
E. E. Bruce & Company which the respondent and 

your petitioner agree had a value at the applicable date in 
1928 of $145.72 per share. 

(b) In 1924 your petitioner inherited from the Estate of 
her father 88 shares of stock in the said E. E. Bruce & Com¬ 
pany which was valued at that date by the Miscellaneous 
Tax Unit of the Bureau of Internal Revenue at $175.00 per 
share. A sister, Mrs. Margaret Bruce McLaughlinj owned 
an equal amount of the said stock of the E. E. Bruce & Com¬ 
pany, making a total holding between the two sifters of 
1400 shares of the said stock, which constituted i[he ma¬ 
jority of the shares of stock of the said E. E. Bruce j& Com¬ 
pany outstanding. 

(c) Early in January, 1928, your petitioner v^as ap¬ 
proached by representatives of the Churchill Drug Com- 
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pany who purchased from her 200 shares of the capital 
stock of the E. EJ Bruce & Company, at the same time ac¬ 
quiring the same amount from her sister; the 200 shares 
which your petitioner sold were the identical 88 shares 
received by her from the estate of her father and 112 shares 
of stock acquired by gift from her father in 1919. 

(d) The 400 shares of stock which the Churchill Drug 
Company then held in the E. E. Bruce & Company 

5 constituted the balance between the shares held by 
your petitioner and her sister and the shares held by 
other interests. 

(e) The Churchill Drug Company having acquired the 
balance control of the E. E. Bruce & Company began nego¬ 
tiations with the holders of the former minority stock in¬ 
terests for the purchase of their stock, offering at the same 
time your petitioner and her sister the alternative of ex¬ 
changing their remaining 1000 shares as part of a reorgani¬ 
zation of the E. E. Bruce & Company, or remaining as 
minority stockholders after said Churchill Drug Com¬ 
pany’s purchase of the former minority interests above 
referred to. 

(f) Confronted with the possibility of being the minority 
holders of a company controlled by a competing company 
your petitioner and her sister agreed to the reorganiza¬ 
tion of E. E. Bruce & Company and pursuant to such agree¬ 
ment transferred their remaining 1000 shares of stock to 
the Churchill Drug Company in exchange for 2400 shares 
of stock of the Churchill Drug Company. 

Wherefore your petitioner prays that this Board may 
hear the proceeding and may grant such relief in the prem¬ 
ises from the liability asserted by the respondent as to the 
Board seems just. 

F. W. MONDELL, 

I WILLIAM H. MONDELL, 

806 Investment Bldg., 
Washington , D. C., 
Counsel for Petitioner . 

Of Counsel: 


chas. f. McLaughlin. 


ELIZABETH BRUCE VS. G. T. HELVERING. 


5 


6 Verification. 

State of New Hampshire, 

County of Merrimack, ss: 

Elizabeth Bruce, being duly sworn, says that she is the 
petitioner above named; that she has read the foregoing 
petition or has had the same read to her, and is jtamiliar 
with the statements contained therein, and that th|e state¬ 
ments made as of her knowledge are true, and tho^e made 
upon information and belief she believes to be truje. 

ELIZABETH BliUCE. 

Subscribed and sworn to before me this 19 day of 
August, 1932. 

NORRIS COTTON, 

Notary Public. 

My commission expires Oct. 2/1933. 

7 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

i 

IT: F JB. | 

Aug. 2, 1932. 

Miss Elizabeth Bruce, 

507 South 38th Street, 

Omaha, Nebraska. 

Madam : 

You are advised that the determination of your tax lia¬ 
bility for the year 1928 discloses a deficiency of $4,696.32, 
as shown by the statement attached. 

In accordance with Section 272 of the Revenuq Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the I sixtieth 
day) from the date of the mailing of this letter, ^ou may 
petition the United States Board of Tax Appeajs for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed form and forward it to 
the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of IT: C: P-7. The signing of this 
form will expedite the closing of your return(s)Tby per¬ 
mitting an early assessment of any deficiency bnd pre- 
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venting the accumulation of interest charges, since the 
interest period terminates thirty days after filing the in¬ 
closed form, or on the date assessment is made, which¬ 
ever is earlier; whereas if this form is not filed, interest 
will accumulate to the date of assessment of the de¬ 
ficiency. 

Respectfully, 

DAVID BURNET, 
i Commissioner, 

(Signed) ! By J. C. WILMER, 

Deputy Commissioner. 

Inclosures: Statement. Form 882. Form 870. 

8 Statement . 

% 

IT: AR: D-2. JFB-60D. 

In re Miss Elizabeth Bruce, 507 South 38th Street, Omaha, 

Nebraska. 

Income Tax Liability. 


Year Income tax liability. Tax assessed. Deficiency. 

192S. $6,439.31 $1,742.99 $4,696.32 


The report of the internal revenue agent in charge, 
Omaha, Nebraska, in connection with your 1928 income tax 
return has been reviewed and approved by this office with 
the following exception: 

The cost of E. E. Bruce and Company stock sold in 1928 
has been increased from $123,388 per share to $145.72 per 
share or a total cost of $104,580.64. However, this adjust¬ 
ment does not change the taxable profit for 1928 for the 
reason that the total profit is $63,419.36 and the cash re¬ 
ceived was $48,000.00. The taxable profit for 1928 is lim¬ 
ited to the cash received or $48,000.00. 

The information submitted in a conference in the office 
of the internal revenue agent in charge, Omaha, Nebraska, 
on January 20, 1931, has been carefully considered, and 
this office sustains the position taken by the revenue agent 
with reference to the various issues as follows: 

1. Whether the exchange of E. E. Bruce and Company 
stock for Churchill Drug Company stock and cash repre¬ 
sented one transaction from which taxable gain was real¬ 
ized or a reorganization in connection with which neither 
loss nor gain is recognized. It is held that this was one 
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transaction by which taxable profit up to the ^mount of 
cash received was realized in 1928. See article 57$ of Regu¬ 
lations 74. 

2. The value of stock received as a gift on Jjanuary 1, 
1929, has been increased from $123,388 to $145.72 per 
share. 

3. Under section 101 of the Revenue Act of 19z8 income 
tax must be computed on the basis of ordinary income or 
ordinary income and capital net gain. If the latter basis 
is used all profit on the sales of property held more than 
two years must be considered as capital net gain. See ap¬ 
peal of Nicoll, 16 B. T. A. 868 affirmed 41 Fed. |(2) 1008. 

The profit of $2,295.00 realized on the sale of certain 
9 securities must, therefore, be added to the profit 
realized on the sale of E. E. Bruce and Company 
stock and tax at 12%% must be computed on tple entire 
amount. 

4. The item of $1,435.00 claimed as a deduction [for a bad 
debt in 1928 is not allowable for the reason that the note 
was not uncollectible in 1928. 


Net income reported on original return. 

Add: 

1. Interest, line 3. 8107.23 

2. Interest, line 3-a. 917.36 

3. Interest paid. 541.63 

4. Capital net gain. 50,295.00 


$31,381.00 


51,861.22 


8$,242.32 

Deduct: 

5. Profit on sale. 12,953.75 

— 

Net income adjusted. 7$, 288.57 

I 

Explanation of Changes. 


1. Interest, line 3, reported. 
Interest, line 3, corrected. 


1,719.50 

1,826.73 


Increase in income 


2. Interest, line 3-a, reported. 
Interest, line 3-a, corrected. 


107.23 

$,247.50 
t,164.86 


917.36 


Increase in income 
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3. Interest paid, reported. 776.80 

Interest paid, corrected. 235.17 

Increase in income. 541.63 

4. Capital net gain, reported. None 

Capital net gain, corrected. 50,295.00 

Increase in income. 50,295.00 

10 Capital net gain of $50,295.00 includes the following 
items: 

Profits reported in Schedule D. $2,341.25 

Profit on sale of E. E. Bruce & Co. stock (limited 
to cash received). 48,000.00 

Total. 50,341.25 

Less: 

Loss on A. S. & R. Co. stock reported in 
Schedule C. 46.25 

Capital net gain. 50,295.00 


5. The profit on the sale of securities held more than two 
years has been transferred to the capital net gain schedule 
and the tax computed at the flat rate of 12J^%. 


Computation of Tax. 

Net income adjusted. $70,288.57 

Less: 

Capital net gain included. 50,295.00 

Income subj ect to surtax. 19,993.57 

Less: 

Dividends. $13,391.19 

Liberty Bond interest. 131.75 

Personal exemption. 1,500.00 

- 15,022.94 

Income subject to normal tax. 4,970.63 


Normal tax at 1J^% on $4,000.00. 60.00 

Normal tax at 3% on $970.63. 29.12 

Surtax on $19,993.57. 219.74 

Tax at 12J^% on capital net gain. 6,286.88 


Total 


6,595.74 
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Less: 

Earned income credit. $13.13 

Income tax paid at source_ 143.30 

- 156.43 

r- 

Tax Liability. 6,459.31 

Tax Assessed. l|, 742.99 

i 

Deficiency in tax. 4,696.32 


11 The information submitted in a conference held 

i 

in this office December 10, 1931 with youif repre¬ 
sentative, Mr. William H. Mondell, Investment Building, 
Washington, D. C., has been carefully considered but this 
office holds that this information and the information sub¬ 
mitted subsequent thereto is insufficient to form a basis for 
reducing the taxable profit realized on the sale qf E. E. 
Bruce and Company stock. 

Consent which will expire December 31, 1932 except as 
extended by the provisions of section 277 of the Revenue 
Act of 1928, is on file for the year 1928. 

A copy of this letter is being mailed to your representa¬ 
tive in accordance with the authority conferred upon him 
by the power of attorney filed in this office. 

12 [Stamp:] U. S. Board of Tax Appeals, iteceived 

Oct. 26, 1932. | 

[Stamp:] United States Board of Tax Appeals! Filed 
Oct. 26, 1932. 

United States Board of Tax Appeals. 

Docket No. 67862. 

Elizabeth Bruce, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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enue, for answer 'to the petition of the above-named tax¬ 
payer admits and denies as follows: 

1. Admits the allegations of paragraph 1 of the petition. 

2. Admits that the notice of deficiency was mailed to the 
petitioner on August 2, 1932; denies that the notice of de¬ 
ficiency was mailed to the petitioner after said date. 

3. Admits the allegations of paragraph 3 of the petition. 

4. (a) to (e), inclusive. Denies the allegations of para¬ 
graphs 4 (a) to (e), inclusive, of the petition, and further 
denies that in the determination of the tax liability of the 
petitioner for the calendar year 1928 the respondent erred 
in the manner alleged. 

5. (a) to (f),'inclusive. Denies any knowledge or infor¬ 
mation sufficient to form a belief as to the truth of the al¬ 
legations of paragraphs 5 (a) to (f), inclusive, of the peti¬ 
tion, and therefore denies the same. 

6. Denies generally and specifically each and every al¬ 
legation of the petition not hereinbefore admitted or 
denied. 


Wherefore, it is prayed that the appeal be denied. 


(Signed) 


Of Counsel: 


C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 


HARTFORD ALLEN, 

Special Attorney, 

Bureau of Internal Revenue. 


13 United States Board of Tax Appeals. 

Docket No. 67862.—Promulgated March 13, 1934. 

Elizabeth Bruce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

The C corporation formulated a plan for the purchase of 
all of the capital stock of B corporation. The petitioner 
owned shares of B, and, shortly after selling some of them 
to C for cash, she exchanged the remainder for shares of 
C, and C later acquired the remaining stock of B from other 
owners. Held, notwithstanding the petitioner knew nothing 
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of the plan of reorganization until she negotiated!for the 
exchange of her stock, the sale and exchange were both 
made pursuant to the same plan of reorganization, and 
constituted a disposition, pursuant to the plan of ^organ¬ 
ization, of her entire stockholdings for stock and c^sh, the 
gain upon which should be recognized to the extent pro¬ 
vided for in section 112 (c) (1), Revenue Act of 1928. 

j 

William H. Mondell, Esq., for the petitioner. 

Hartford Allen, Esq., for the respondent. 


Opinion . 

Murdock : 

The Commissioner determined a deficiency of ^4,696.32 
in the petitioner’s income taxes for the year 1928. j A num¬ 
ber of errors were assigned, but all have been waived ex¬ 
cept one, wherein the petitioner contends that |she ex¬ 
changed 500 shares of capital stock of E. E. Brucp & Co., 
pursuant to a plan of reorganization, solely for £tock of 
another corporation, the Churchill Drug Co., a parjy to the 
reorganization, from which exchange no gain or losg should 
be recognized, and consequently the Commissioner jerred in 
including any amount in her income as gain from this 
transaction. 

On January 27, 1928, at a special meeting of the board 
of directors of the Churchill Drug Co., “called for !the pur¬ 
pose of considering the purchase of the Capital Stock of 
E. E. Bruce and Company, Omaha,” a resolution in the fol¬ 
lowing form was adopted: 

That the Board of Directors authorize the purchase of 
the Capital Stock of E. E. Bruce and Company of Omaha, 
Nebraska on such terms and conditions as may in their 
judgment seem advisable and that the President ai^d Secre¬ 
tary be given authority to complete the purchase these 
terms and conditions. 

14 The outstanding capital stock of E. E. JBruce & 
Co. consisted of about 2,380 shares. It was all com¬ 
mon stock. The petitioner and her sister each owned 700 
shares and employees or former employees of the qompany 
owned about 980 shares. The petitioner and her ^ister de¬ 
sired to sell a part of their Bruce stock in order th reduce 
the investment in that company and bring it more }n line as 
to amount with their other investments. 


i 
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The president and the secretary of the Churchill Drug 
Co. on January 28, 1928, offered to purchase on behalf of 
the Churchill Drug Co. from the petitioner and her sister 
400 shares of the capital stock of E. E. Bruce & Co. for 
$96,000. Each sister accepted the offer for 200 shares. 
Immediately after that sale had been agreed upon the presi¬ 
dent stated to the two sisters that the Churchill Drug Co. 
desired and intended to obtain all the outstanding stock of 
E. E. Bruce & Co. in order to merge the two corporations 
and offered on behalf of the Churchill Drug Co. to exchange 
2,400 shares of its preferred stock for 1,000 shares of Bruce 

stock then owned bv the two sisters. The sisters had never 

•/ 

before received such an offer, but, after considering it for 
a part of that day, they accepted it. Within a few days new 
certificates were issued and payment of $48,000 was made 
to the petitioner to carry out the agreements of the parties 
made on January 28, 1928. 

After January 28, 1928, and prior to April 19, 1928, the 
Churchill Drug Co. acquired the remaining outstanding 
shares of E. E. Bruce & Co. 

The board of directors of E. E. Bruce & Co. met on April 
18, 1928, and adopted a resolution “That a dividend of 
$183,096.23 dollars, as shown by auditor’s final report, be 
declared as a dividend payable in merchandise to stock¬ 
holders of record as their interest may appear as of April 
18, 1928.” And the officers were authorized “to transfer 
all assets of whatsoever kind and description, subject to 
liabilities to Churchill Drug Company of Omaha, Neb.” 
Immediately following this meeting the corporation of E. 
E. Bruce & Co. was dissolved. 

The Commissioner held that the 700 shares of stock of 
E. E. Bruce & Co. in the petitioner’s hands had a basis for 
gain of $104,580.64 and the profit from the disposition of 
the 700 shares vras $63,419.36. He further held that the 
petitioner disposed of 700 shares in one transaction and 
recognized the gain from that transaction to the extent of 
the cash received, $48,000. The petitioner does not question 
the correctness of the figures used by the Commissioner rep¬ 
resenting basis, amount realized, or total gain from the dis¬ 
position of 700 shares of E. E. Bruce & Co. stock. She con¬ 
cedes that she realized a gain from the sale of 200 
15 shares of her Bruce stock, but contends that no part 
of her gain from the disposition of the 500 shares is 
recognized for tax purposes in 1928. The Commissioner 
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has deliberately refrained from asserting a claim for an 
increased deficiency in accordance with section 274 (e) of 
the Revenue Act of 1926. Thus we are not concerned with 
figures and the only issue before the Board is whether or 
not the petitioner has shown by the evidence that no part 
of her gain from the disposition of the 500 shares isS recog¬ 
nized as income for 1928. The general rule is that the gain 
upon the exchange of property shall be recognized; Sec¬ 
tion 112. The petitioner contends that the exchange by her 
of the 500 shares comes under section 112 (b) (3)[ is an 
exception to the general rule, and none of her gaip from 
this exchange is recognized. The Commissioner’s! deter¬ 
mination is to the contrary and the presumption is that his 
determination is correct. 

The parties agree that there was a reorganization hnd the 
petitioner gave up her 500 shares of Bruce stock and re¬ 
ceived the 1,200 shares of Churchill stock pursuant to the 
plan of reorganization. The petitioner contends ttyat she 
disposed of her 700 shares of Bruce stock in two transac¬ 
tions. In this connection she relies upon the fact that she 
had entered into a binding agreement relating to the sale 
of 200 shares before she had heard of the plan of reiorgan- 
ization, whereas she began to negotiate for the exchange of 
500 shares after she # had heard of that plan. However, her 
tax liability in no way depends upon her knowledge or 
lack of knowledge of the plan of reorganization, knowl¬ 
edge of the plan of reorganization and intent to act [pursu¬ 
ant to it on the part of stockholders are not necessarily 
material factors in many cases coming under the reorgan¬ 
ization provisions of the statute. The difficulty of admin¬ 
istration, were this not so, is apparent. The plan of re¬ 
organization was not this taxpayer’s plan but that!of the 
Churchill Drug Co. Despite the fact that she had entered 
into a binding agreement of sale or for the sale pf 200 
shares of her stock before she negotiated for the exchange 
of 500 shares, still both transactions were made pursuant 
to the same plan of reorganization. Although theke tw~o 
transactions may have been separate for many purposes, 
the disposition made of stock under the plan is to be looked 
at as a whole and the statute applied accordingly. Section 
112 (b) (3) must be read with the other provisions of 112 
relating to reorganizations. The provisions disclpse an 
intent upon the part of Congress to ignore the gaih to a 
stockholder at the time of a reorganization only in th4 event 
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that that stockholder disposes of old stock solely for new 
stock. If, under the same plan, that stockholder receives any 
cash for old stock, then section 112 (b) (3) does not 

16 apply. Here the petitioner, pursuant to the plan of 
reorganization, gave up her rights to 700 shares of 

the stock of E. E. Bruce & Co. and received not only stock 
of the Churchill Drug Co., but also cash. Thus section 112 

(b) (3) does not apply, but the exchange which she made 
of the 700 shares would have been within the provisions of 
section (b) (3) if it were not for the fact that the property 
received in th.e exchange consisted not only of property 
permitted by such paragraph to be received without the 
recognition of gain, but also of money. Under section 112 

(c) (1) her gain shall be recognized, but in an amount not 
in excess of the sum of such money. The Commissioner 
correctly applied this section. 

Decision will be entered for the respondent. 

17 United States Board of Tax Appeals, Washington. 

Docket No. 67862. 

Elizabeth Bruce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 13, 1934, it is 
Ordered and decided: That there is a deficiency of $4,- 
696.32 for the year 1928. 

Enter: Entered Mar. 14, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) i J. E. MURDOCK, 

Member. 
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18 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 12,1934. j 

United States Board of Tax Appeals. 

Docket Nq. 67862. 

Elizabeth Bruce, Petitioner, 

' ' i 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties to the above entitled cause, by their respective at¬ 
torneys : 

That the decision of the United States Board of Tjax Ap¬ 
peals in said cause, dated March 14,1934 and redetermining 
a deficiency in income tax against the above nam0d peti¬ 
tioner for the calendar year 1928, in the amount of Forty- 
six Hundred Ninety-six Dollars and Thirty-two cents ($4,- 
696.32), may be reviewed by the Court of Appeals of the 
District of Columbia. 

This agreement is made under and pursuant to tfie pro¬ 
visions of Section 1002 of the Revenue Act of 1926, as 
amended by Section 519 of the Revenue Act of 1934. 

WILLIAM H. MONDELL, 

Investment Bldgi 
Washington , D . C., 
Attorney for Petitioner. 

ROBERT H. JACKSON, 

General Counsel l 
Bureau of Internal Revenue , 
Attorney for Respondent. 
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19 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 12,1934. 

In the United States Board of Tax Appeals. 

Docket No. 67,862. 

Elizabeth Bruce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable, the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District of Columbia: 

Your petitioner, Elizabeth Bruce, respectfully shows: 

I. 

This — a proceeding for review by the Court of Appeals 
of the District of Columbia of a decision of the United 
States Board of Tax Appeals, promulgated the 13th day of 
March, 1934, determining a deficiency in income taxes for 
the calendar year 1928 against your petitioner in the 
amount of $4,696.32. 

On the 12 day of June, 1934, counsel for petitioner and 
counsel for respondent entered into an agreement under 
and pursuant to the provisions of Section 1002 (d) of the 
Revenue Act of 1926, that said decision of the United States 
Board of Tax Appeals may be reviewed by this Court. 

II. 

The sole controversy before the United States Board 
of Tax Appeals concerned the propriety of the action 

20 of the Commissioner of Internal Revenue in includ¬ 
ing in petitioner’s income gain derived from the ex¬ 
change of 500 common shares of capital stock of E. E. Bruce 
& Co. solely for preferred stock of another corporation, 
Churchill Drug Company, both corporations being the par¬ 
ties to a reorganization. 

On January 27,1928 at a special meeting of the Board of 
Directors of the Churchill Drug Company, held at Omaha, 
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Nebraska, a resolution was adopted authorizing the Presi¬ 
dent and the Secretary of the Churchill Drug Company to 
purchase the capital stock of E. E. Bruce & Co. of Omaha, 
Nebraska on such terms and conditions as in theip judg¬ 
ment seemed advisable, and were given authority fo com¬ 
plete the purchase on such terms and conditions. T|he out¬ 
standing stock of E. E. Bruce & Co. consisted of abotat 2380 
shares, all common stock. The petitioner and hef sister 
each owned 700 shares, and employees and former em¬ 
ployees of the company owned about 980 shares. Tjie peti¬ 
tioner and her sister desired to sell a part of theiif Bruce 
stock in order to reduce their investment in that company 
and bring it more in line with their other investments. 

On January 28, 1928 the president and secretary of 
Churchill Drug Company offered to purchase on bqhalf of 
the Churchill Drug Company from the petitioner and her 
sister 400 shares of the capital stock of E. E. Bruck & Co. 
for $96,000. Each sister accepted the offer for 200 ishares. 
Immediately after that sale had been agreed upon thb presi¬ 
dent of Churchill Drug Co. stated to the two sisters that his 
company desired and intended to obtain all the outstanding 
stock of E. E. Bruce & Co. in order to merge f;he two 
21 corporations, and offered to exchange 2400 scares of 
its preferred stock for 1,000 shares of Brueb stock 
then owned by the two sisters. No such offer hhd been 
made prior to that time, but after considering it for part 
of that day, it was accepted. Thereafter the proper stock 
certificates were issued and a payment of $48,000 w^s made 
to petitioner for the purchase from her of the s^iid 200 
shares. Thereafter and prior to April 19, 1928 Churchill 
Drug Company acquired the remaining outstanding shares 
of E. E. Bruce & Co., and on April 18, 1928 the Bbard of 
Directors of E. E. Bruce & Co. met and declared a liquidat¬ 
ing dividend to stockholders of record as of that date and 
authorized the sale and transfer of all assets, subject to 
liabilities, to Churchill Drug Co. Immediately following 
this meeting the corporation of E. E. Bruce & Co. vras dis¬ 
solved. 

The Commissioner of Internal Revenue found that in the 
disposition of the total 700 shares of E. E. Bruce & Co. 
stock by petitioner there was a gain of $63,419.36, apd that 
the disposition of the said 700 shares was one transaction, 
and recognized gain from that transaction to the exjtent of 
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the cash received, which was $48,000. Petitioner contended 
that she realized a gain from the sale of 200 shares of 
the said Bruce company stock and reported such gain in 
her 1928 income tax return, but that the disposition of 
500 shares of said stock was an exchange of stock pursuant 
to a plan of reorganization solely for stock in another cor¬ 
poration a party to the reorganization, and was therefore 
not taxable under Section 112(b)3 of the Revenue Act of 
1928. In accordance wuth his decision the Commissioner of 
Internal Revenue included the entire $48,000 in petitioner’s 
income. 

22 On appeal to the United States Board of Tax 
Appeals, the final administrative agency in the exec¬ 
utive branch of the government, the said Board, after find¬ 
ing the facts as above set forth, and finding that a statu¬ 
tory reorganization had taken place, confirmed the action 
of the Commissioner of Internal Revenue, stating as its 
reason therefor that notwithstanding petitioner’s ignorance 
of the intent of Churchill Drug Company, prior to the pur¬ 
chase of the said 200 shares, to merge and reorganize the 
two corporations, such a plan having been in the minds 
of the officers of the said Churchill Drug Company at the 
time the purchase was consummated, the sale by petitioner 
was a part of the same plan or reorganization as was that 
under which she exchanged her 500 shares, and that there¬ 
fore the transaction was an exchange of securities for 
part cash and part securities and as such was taxable. 

The sole question here is whether the interpretation 
placed by the Board of Tax Appeals upon Section 112(b)3 
of the 1928 Revenue Act is correct. 

HI. 

Your petitioner further shows that she is aggrieved by 
the action of the said Board and injured thereby, and that 
the errors complained of are as follows: 

1. The Board erred in determining a deficiency in taxes 
against your petitioner in the amount of $4,696.32. 

2. The Board erred in holding that petitioner acted pur¬ 
suant to a plan of reorganization in selling securities when 
she was ignorant that such a plan had been conceived in 
the minds of the purchasing parties or that such a plan 
existed. 
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23 Wherefore, your petitioner prays that thd Court 
mav review the decision of the United States Board 

of Tax Appeals in this cause, directing the said Bpard to 
redetermine petitioner’s income tax for the calendar year 
1928 on the basis of no tax liability for any gain derived 
by her from the exchange of 500 shares of stock ih E. E. 
Bruce & Co. for stock in Churchill Drug Co.; and that this 
Court may grant such other and further relief in the prem¬ 
ises as to it seems just. 

WILLIAM H. MONDELL, 

806 Investment Building\ 

Washington, D. C., 

District of Columbia: Attorney for Petitioner. 

William H. Mondell, being duly sworn, says: j 
I am the attorney for the petitioner in this proceeding; 
I prepared the foregoing petition and am familiar with 
the contents thereof. The allegations of fact contained 
therein are true to the best of my knowledge, information 
and belief. This petition is not filed for purposes of delay, 
and I believe the petitioner is justly entitled to thp relief 
sought. 

WILLIAM H. MONDtlLL. 

Subscribed and sworn to before me this 12th day of June, 
1934. 

[Seal of Beatrice A. Clephane, Notary Public, district 

of Columbia.] 

BEATRICE A. CLEPHANE^ 

Notary Public, D. C. 

\ 

24 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 12, 1934. 

United States Board of Tax Appeals. 

Docket No. 67862. 

Elizabeth Bruce, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver to the 
Clerk of the Court of Appeals of the District of Col om bia, 
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copies, duly certified as correct, of the following docu¬ 
ments and records in the above-entitled proceedings in 
connection with the Petition for Review by the said Court 
of Appeals of the District of Columbia heretofore filed 
by the petitioner: 

(1) Docket entries of proceedings before the United 
States Board of Tax Appeals in the above-entitled cause. 

(2) Pleadings before the Board, including: 

a. Petition and 60-day letter; 

b. Answer. 

(3) Opinion of the Board. 

(4) Decision of the Board. 

(5) Agreement for review by the Court of Appeals of 
the District of Columbia, filed June 12, 1934. 

(6) Petition for Review, filed June 12, 1934. 

(7) This Praecipe. 

WILLIAM H. MONDELL, 

Counsel and Attorney for Petitioner, 

806 Investment Building, 
Washington, D. C. 

25 United States Board of Tax Appeals, Washington. 

Docket No. 67862. 

Elizabeth Bruce, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 24, inclu¬ 
sive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
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Washington, in the District of Columbia, this 29tb day of 
June, 1934. 

i 

i 

[Seal U. S. Board of Tax Appeals.] 

i 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals, ^vo. 6262. 
Elizabeth Bruce, Petitioner, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. United States Court of 
Appeals for the District of Columbia. Filed Jul. 12, 1934. 
Henry W. Hodges, Clerk. 
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This is the petition of Elizabeth Bruce requesting 
the review and reversal of a decision of the United 
States Board of Tax Appeals promulgated the 13th day 
of May, 1934, sustaining the Commissioner of Internal 
Revenue’s determination of a deficiency in income taxes 
against her for the calendar year 1928 in the amount 
of $4,696.34. i 
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QUESTIONS PRESENTED 

The sole question presented is whether the exchange 
by Elizabeth Bruce of 500 shares of the stock of E. E. 
Bruce & Company, a corporation, for 1,200 shares of the 
stock of Churchill Drug Company, a corporation, pur¬ 
suant to a plan of reorganization determined upon and 
entered into by Elizabeth Bruce and Churchill Drug 
Company, must be considered as part of, and one with, 
a prior transaction wherein Elizabeth Bruce, with no 
knowledge of, or intent to enter into, any plan of reor¬ 
ganization sold 200 shares of the stock of E. E. Bruce 
& Company to Churchill Drug Company for cash; it 
being then the intent of Churchill Drug Company to 
occasion, if possible, a reorganization wherein E. E. 
Bruce & Company would be merged with Churchill 
Drug Company. 

STATUTES INVOLVED 

The statutes involved in this proceeding are Sections 
112 (a), 112 (b) (3) and 112 (c) (1) of the 1928 
Revenue Act which read as follows: 

“Sec. 112. Recognition of Gain or Loss. 

“ (a) General rule.—Upon the sale or exchange 
of property the entire amount of the gain or loss, 
determined under section 111, shall be recognized, 
except as hereinafter provided in this section. 
“(b) Exchanges solely in kind. 

“(3) Stock on Reorganization—No gain or 
loss shall be recognized if stock or securities in a 
corporation a party to a reorganization are, in 
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pursuance of the plan of reorganization, ex¬ 
changed solely for stock of securities in sucjh cor¬ 
poration or in another corporation a party to the 
reorganization. 

“ (c) Gain from exchanges not solely in kind.— 

“(1) If an exchange would be within the pro¬ 
visions of subsection (b) (1), (2), (3), or (5) of 
this section if it were not for the fact that the 
property received in exchange consists not ohly of 
property permitted by such paragraph to |>e re¬ 
ceived without the recognition of gain, but plso of 
other property or money, then the gain, if apy, to 
the recipient shall be recognized, but in an aihount 
not in excess of the sum of such money apd the 
fair market value of such other property.” 

STATEMENT OF THE CASE 

The facts as set out in the opinion of the Boajrd of 
Tax Appeals are not questioned by petitioner. 

The Record (pp. 11-13) discloses that on January 
27,1928, at a special meeting of the board of directors 
of the Churchill Drug Company “called for the purpose 
of considering the purchase of the Capital Sto^k of 
E. E. Bruce & Company, Omaha,” a resolution in the 
following form was adopted: j 

“That the Board of Directors authorize the pur¬ 
chase of the Capital Stock of E. E. Bruce & Com¬ 
pany of Omaha, Nebraska, on such terms and con¬ 
ditions as may in their judgment seem advisable 
and that the President and Secretary be given 





authority to complete the purchase on these terms 
and conditions.” 

The outstanding capital stock of E. E. Bruce & Com¬ 
pany consisted of about 2,380 shares. It was all com¬ 
mon stock. The petitioner and her sister each owned 
700 shares and employees or former employees of the 
company owned about 980 shares. The petitioner and 
her sister desired to sell a part of their Bruce stock in 
order to reduce the investment in that company and 
bring it more in line as to amount with their other 
investments. 

The president and the secretary of the Churchill 
Drug Company on January 28, 1928, offered to pur¬ 
chase on behalf of the Churchill Drug Company from 
the petitioner and her sister 400 shares of the capital 
stock of E. Ei Bruce & Company for $96,000. Each 
sister accepted the offer for 200 shares. Immediately 
after that sale had been agreed upon the president 
stated to the two sisters that the Churchill Drug Com¬ 
pany desired and intended to obtain all the outstanding 
stock of E. E. Bruce & Company in order to merge the 
two corporations and offered on behalf of the Churchill 
Drug Company to exchange 2,400 shares of its pre¬ 
ferred stock for 1,000 shares of Bruce stock then owned 
by the two sisters. The sisters had never before re¬ 
ceived such an offer, but, after considering it for a part 
of that day, they accepted it. Within a few days new 
certificates were issued and payment of $48,000 was 
made to the petitioner to carry out the agreements of 
the parties made on January 28,1928. 

After January 28,1928, and prior to April 19,1928, 


the Churchill Drug Company acquired the remaining 
outstanding shares of E. E. Bruce & Company, j 

The board of directors of E. E. Bruce & Coihpany 
met on April 18,1928, and adopted a resolution j‘That 
a dividend of $183,096.23 dollars, as shown by auditor’s 
final report, be declared as a dividend payable inj mer¬ 
chandise to stockholders of record as their interest may 
appear as of April 18, 1928.” And the officers were 
authorized “to transfer all assets of whatsoever! kind 
and description, subject to liabilities to Churchill Drug 
Company of Omaha, Neb.” Immediately following this 
meeting the corporation of E. E. Bruce & Company 
was dissolved. 

In making her income tax return for 1928, peti¬ 
tioner deducted from $48,000 received by her from 
Churchill Drug Company for 200 shares capital stock 
of E. E. Bruce & Company a cost basis which is hot in 
controversy, and returned the difference betweeh the 
said cost basis and the sales price as income, j She 
treated the receipt of the 1,200 shares of Churchill 
Drug Company stock as a tax exempt exchange finder 
the provisions of Section 112 (b) (3) of the Revenue 
Act of 1928. The respondent (R. pp. 6-9) held the 
exchange and the prior sale to be one transaction, finder 
Section 112 (c) (1) of the Revenue Act, an exchange 
of securities for other securities and cash, and taxable 
to the amount of cash received. Thereafter, and treat¬ 
ing the entire $48,000 received from the sale as income, 
additional income taxes were assessed against 
petitioner. . • j 

The Board of Tax Appeals found as a matter of fact 
(R. p. 13) that there had been a statutory reorganiza¬ 
tion wherein E. E. Bruce and Company was merged 
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with Churchill Drug Company, and found as a further 
fact that petitioner had entered into a binding agree¬ 
ment of sale, or for the sale of 200 shares of her stock 
in E. E. Bruce & Company before she entered into any 
negotiations for the exchange of 500 shares of her 
stock in E. E. Bruce & Co. for 1,200 shares of stock 
in Churchill Drug Company. The decision of the Board 
of Tax Appeals was that while these two transactions 
were separate and distinct, and while the petitioner 
did not contemplate at the time of the making of the 
sale any merger or reorganization, the fact that officers 
of the Churchill Drug Co. had in mind or intended to 
bring about a merger and reorganization of the two 
companies, made the two transactions one for the pur¬ 
pose of income taxation, and brought the transaction 
under Section 112 (c) (1) of the Revenue Act of 1928. 

ASSIGNMENT OF ERROR AND CONTENTION 

Petitioner assigns as error the holding of the Board 
of Tax Appeals that her exchange of 500 shares of 
stock of the E. E. Bruce & Company for 1,200 shares 
of stock of the Churchill Drug Company was one trans¬ 
action with her prior sale of 200 shares of E. E. Bruce 
& Company stock. 

Petitioner contends that the sale and subsequent 
exchange of the E. E. Bruce & Company stock having 
been separate transactions, and the prior sale having 
been consummated without knowledge of or intent 
concerning the latter, she cannot be deemed to have 
entered into the prior transaction of sale “pursuant to 
a plan of reorganization” solely because the vendee in¬ 
tended to later occasion a reorganization. 
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PETITIONER’S ARGUMENT 


Petitioner did not act pursuant to a plan of reorgan¬ 
ization within the meaning of Sections 112 (b) (3) 
and 112 (c) (1) of the Revenue Act of 192^ in 
selling 200 shares of E. E. Bruce & Company stbck 

to Churchill Drug Company. ! 

I 

The Board of Tax Appeals upheld the respondent’s 
contention that petitioner’s transactions in E.l E. 
Bruce & Company stock came within the scope of Sec¬ 
tion 112 (c) (1) of the Revenue Act of 1928 (R.p. 14)- 

Paragraph (c) (1) of Section 112 contains, among 
other provisions, one to the effect that profit, if &ny, 
derived from an exchange which would have been 
within the provisions of paragraph (b) (3) of the (Sec¬ 
tion except for the fact that money was received in 
addition to securities, will be recognized to the extent 
of the money so received. It will be noted that} the 
language of paragraph (c) (1) is such that any lease 
to which it applies must be one completely withiri the 
terms of paragraph (b) (3) except for the receipt of 
money in addition to securities. In the present instance 
this means that the petitioner’s transactions in I^ruce 
& Company stock must have taken place pursuant to 
a plan of reorganization, otherwise they would not 
have been within the provisions of either paragraph 
(b) (3) or paragraph (c) (1) of Section 112. | The 
question as to whether paragraph (b) (3) or (c) (1) 
governs, resolves itself into the question of whether or 
not petitioner was acting pursuant to a plan of reor- 
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ganization when she sold 200 shares of E. E. Bruce & 
Company stock. Whether, from the facts developed, 
she sold the 200 shares pursuant to a plan of reorgan¬ 
ization must be determined by consideration of the 
wording of the pertinent provisions of the Revenue 
Act and the intent and meaning of these provisions 
must be determined by giving the words of the statute 
their ordinary meaning unless the context clearly 
shows that they are differently used. Child Labor Tax 
Case, 259 U. S. 20, 66 L. Ed. 817. 

The words which are of importance here are “pur¬ 
suance” and “plan”, which petitioner submits have per¬ 
fectly clear and definite meanings, and the context of 
paragraphs (b) (3) and (c) (1) do not indicate any 
unusual or peculiar usages of the words. 

Webster's New International Dictionary of the Eng¬ 
lish language^ edition of 1926 gives the following 
definitions: 

“Pursuance- (n.) 1. Act of pursuing or prose¬ 

cuting; a following out or after; as, he acted in 
pursuance of his own wishes. 

“2. The state of being pursuant; consequence. 

“Pursuant, (a) Acting or done in consequence, 
or in prosecution (of anything); hence, agreeable; 
conformable; following; according ; 

“Pursuant ) 

“Pursuantly) (adv.) Agreeably; conformably; 
according ; as, pursuant to our contract. 

“Pursue- (vt.) 3. To proceed along, with a view 
to some end or object; to follow; as, the administra¬ 
tion pursued a wise course. 
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“Plan-(n.) 2. A method of action, procedure or 
arrangement; a scheme. Syn. Plan, design, 
project, scheme. Plan is the general word for a 
proposed method of action or procedure.” j 

In the case of Bates vs . Independent School District, 
25 Fed. 192, the Court in discussing the question of 
whether certain bonds of the School District were a 
valid obligation because issued “in pursuance of'law,” 
states, p. 194: j 

“Where the bonds have recited that they were 
issued 'in pursuance of/ or 'in conformity faith/ 
or 'by virtue of/ or 'by authority of/ a giveji sta¬ 
tute, it has been ruled that thereby a compliance 
with the provisions of the statute woujd be 
inferred * * *.” ! 

Further down on the same page, | 

“Does the word 'under’ mean the same ^s the 
phrases 'in pursuance of/ 'in conformity faith/ 
'by virtue of/ or 'by authority of?’ ” j 

i 

i 

Also on the same page, - | 

“When it is asserted that certain bonds are 
issued in pursuance of, or in conformity with, the 
provisions of a given statute, this is an assertion 
that in issuing the bonds the provisions of the 
statute have been followed or conformed to; * * *” 

In the English case, Read vs.. Coker, 13 C.B. 850, 
the Court in examining the question of whether a per- 
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son acted in pursuance of an act of Parliament used 
the terms “in pursuance of the act” and “in the execu¬ 
tion of the act” as synonymous phrases, or phrases 
having the same meaning. 

The Board in its construction of the provisions now 
under consideration sought to escape the plain implica¬ 
tions of the language employed by basing their con¬ 
struction upon the statement (R. p. 13): 

“The plan of reorganization was not this tax¬ 
payer’s plan, but that of the Churchill Drug Com¬ 
pany. Despite the fact that she had entered into 
a binding agreement of sale or for the sale of 200 
shares of her stock before she negotiated for 
the exchange of 500 shares, still both trans¬ 
actions were made pursuant to the same plan of 
reorganization.” 

In this statement the Board of Tax Appeals has 
achieved a complete and perfect non sequiter. The tax 
is levied upon the petitioner, and her liability for, or 
exemption from, the tax in so far as paragraphs (b) 
(3) and (c) (1) are concerned is, by the terms of the 
paragraphs, dependent upon her exchange of secur¬ 
ities pursuant to a plan of reorganization. 

As is above stated, the Board found that at the time 
petitioner sold her 200 shares of stock in E. E. Bruce 
& Company, she did not contemplate and had no knowl¬ 
edge of the plan of reorganization into which she sub¬ 
sequently entered. As the language of the Act required 
that she be acting “in pursuance of” the plan of reor¬ 
ganization, it is clear in the light of the above quoted 
definitions and synonymous phrases that she could not 
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have made the sale in pursuance of a plan of reorgan¬ 
ization of which she had no knowledge. 


The Board of Tax Appeals has no authority to adopt 
a construction of paragraphs (b) (3) and (c) (1) 
of Section 112 of the Revenue Act of 1928 {which 
goes beyond the clear and unambiguous language of 
the Act. 

I 

In its decision (R. p. 13), the Board of Tax Appeals 
held that knowledge of the plan of reorganization and 
intent to act pursuant to it was not necessary to bring 
the case under the provisions of paragraph (c^ (1) 
and states, “the difficulty of administration wer£ this 
not so, is apparent.” In so doing the Board o£ Tax 
Appeals indulged in a construction of the statute based 
on administrative policy. A general rule for the con¬ 
struction of statutes as stated in U. S. v. Lombardo, 
241 U. S. 73, 60 L. Ed. 897 is that Courts are lijnited 
in construing statutes by the meaning of the woij’ds of 
the statute, which words and meanings mark the extent 
of their power. It is well settled that where th6 lan¬ 
guage of statutes is clear, settled and not ambiguous, 
construction is unnecessary, not required and Courts 
are without authority to supply new and different 
meanings for the words used, Cherokee Tobacco vs. 
U . S., 11 Wall. 616, 20 L. Ed. 227; U. S. vs. Unify Pa ^ 
cific Railroad Co ., 91 U. S. 72, 23 L. Ed. 224; Yerke vs. 
U. S., 173 U. S. 439, 43 L. Ed. 760, nor can thejclear 
meaning of words be remitted for hardship, Corkmis- 
sioner of Immigration vs. Gottlieb , 265 U. S. j 310, 
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68 L. Ed. 1031, or for reasons of convenience or admin¬ 
istrative policy, U. S. vs. Lombardo , Supra. 

Even if the sections of the Revenue Act here under 
consideration contain language of sufficient ambiguity 
to warrant the Board of Tax Appeals in construing it, 
the primary consideration in making any such con¬ 
struction is not convenience or administrative ease, but 
Congressional intent, U. S. vs. Katz , 271 U. S. 354, 70 
L. Ed. 986. 

Section 112 (b) (3) of the Revenue Act of 1928 may 
be traced through the prior Revenue Acts to Section 
202 (c) (2) of the Revenue Act of 1921 of which it is 
a substantial restatement. The purpose of the Con¬ 
gress in making specific exemptions from the recogni¬ 
tion of gain or loss in the enactment of that law is 
stated by Senator Penrose in Senate Report 275, 67th 
Congress, 1st Session dated September 26,1921, which 
accompanied the Revenue Act of 1921 when it was re¬ 
ported by the Finance Committee of the Senate. On 
page 11 of that report under the heading “Exchange of 
Property/’ the following statement is found: 

“Section 202 (subdivision c) provides new rules 
for those exchanges or ‘trades’ in which, although 
a technical ‘gain’ may be realized under the pres¬ 
ent law, the taxpayer actually realizes no cash 
profit. 

“Under existing law ‘when property is ex¬ 
changed for other property, the property received 
in exchange shall, for the purpose of determining 
gain or loss, be treated as the equivalent of cash 
to the amount of its fair market value, if any 
* * * .’ Probably no part of the present income 
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tax law has been productive of so much uncertainty 
or has more seriously interfered with necessary 
business readjustments. The existing law makes a 
presumption in favor of taxation. The proposed 
act modifies that presumption by providing that 
in the case of an exchange of property for property 
no gain or loss shall be recognized unless thejprop- 
erty received in exchange has a readily realizable 
market value, and specifies in addition certain 
classes of exchanges on which no gain or l^)ss is 
recognized even if the property received in ex¬ 
change has a readily realizable market value. 
These classes comprise the cases where productive 
property (other than stock in trade or property 
held primarily for sale) used in a trade or business 
is exchanged for property of a like kind or| use; 
where in any corporate reorganization or readjust¬ 
ment stock or securities are exchanged for stock 
or securities of a corporation which is a paxfty to 
or results from such reorganization; and where 
an individual or individuals transfer property to 
a corporation and after such transfer are ifi con¬ 
trol of such corporation. 

“The preceding amendments, if adopted, w|ll, by 
removing a source of grave uncertainty arid by 
eliminating many technical constructions which 
are economically unsound, not only permit busi¬ 
ness to go forward with the readjustment^ re¬ 
quired by existing conditions but also will consider¬ 
ably increase the revenue by preventing taxpayers 
from taking colorable losses in wash sales and 
other fictitious changes.” 
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Substantially the same language is used in House 
Report 350, 67th Congress, 1st Session submitted 
August 16, 1921, by Mr. Fordney in reporting the 
Revenue Act of 1921 from the Committee on Ways and 
Means to the House. 

Petitioner respectfully submits that though the 
Board of Tax Appeals had no authority to construe the 
provisions of the 1928 Revenue Act now under consid¬ 
eration in any manner contrary to the clear meaning 
of the language employed, even if it had such authority, 
the House and Senate reports clearly indicate a legis¬ 
lative intent to liberalize and make definite the pro¬ 
visions concerning tax exempt exchanges of securities. 
The Board of Tax Appeals’ decision restricts the pro¬ 
visions and makes their application more difficult. 

III. 

The construction placed upon Sections 112 (b) (3) 
and 112 (c) (1) of the Revenue Act of 1928 by the 
Board of Tax Appeals is contrary to public and 
Administrative policy. 

As has been above set forth, it is the petitioner’s con¬ 
tention that the Board of Tax Appeals had no authority 
to construe paragraphs (b) (3) and (c) (1) of Sec¬ 
tion 112 of the Revenue Act of 1928 in the light of 
administrative policy. Petitioner further contends 
that if the Board had authority to alter the clear lan¬ 
guage of the Act to further ease of administration it 
nevertheless erred in its conclusion that such adminis¬ 
trative considerations necessitated the holding: 
(R.p. 13.) 



“Knowledge of the plan of reorganization aiid in¬ 
tent to act pursuant to it on the part of stock¬ 
holders are not necessarily material factors.? 

Should the Board of Tax Appeals’ interpretation of 
the paragraphs of the Revenue Act under consideration 
prevail, a condition of confusion and uncertainty on 
the part of both taxpayers and tax gatherers would re¬ 
sult with an unprecedented opportunity for commercial 
blackmail by unscrupulous persons. j 

The Board of Tax Appeals’ ruling is, fundamentally, 
that all persons holding securities in a corporation sub¬ 
sequently reorganized and/or merged, act pursuant 
to the plan of reorganization from the moment it is 
conceived in the minds of its promoters. 

It is well known that many persons hold large blocks 
of securities of corporations and increase or decrease 
the size of these holdings according to the exigencies 
of their personal finances, the fluctuation of the market 
price of such securities, or for other reasons, lender 
the Board’s doctrine any such shareholder, or for! that 
matter bondholder, who reduced his security holdings 
in a corporation subsequently reorganized, and who 
exchanged the remainder in the course of the reorgan¬ 
ization, would be deemed to have consummated one 
transaction which would come under Section 11^ (c) 
(1) of the Revenue Act if the reorganization had been 
projected by the vendee of such securities. The next 
necessary step required under such a doctrine Would 
be an examination of broker’s records in the case of 
securities sold on exchanges or over the counter, to 
ascertain who were the vendees of such securities, and 
if such vendees happened to have been the prompters 
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of the reorganization, such sales would relate forward 
to the reorganization. This is of course as fantastic 
as it is ridiculous, but is the logical reductio ad 
absurdum of the Board of Tax Appeals’ conclusions. 

Corporate reorganizations involving large enter¬ 
prises are usually projected in the minds of the pro¬ 
moters of such reorganizations months or even years 
prior to their consummation, and in many cases are 
necessarily conducted with secrecy. It is the usual 
practice for the individuals or corporations desirous of, 
and promoting, such reorganizations to purchase as a 
preliminary step considerable interests in the corpora¬ 
tions which they intend to merge. This is often neces¬ 
sary to force the reorganizations and/or mergers upon 
reluctant minority stockholders. Excellent examples 
of this type of business transaction can be found in 
the reorganizations, consolidations and mergers of the 
utility companies of the United States both before and 
after the stock market crash of 1929. 

It is known that in the past respondent has not, and 
it is inconceivable that in the future he intends to, fix 
dates for the original conception of such schemes of 
reorganization, and to bring under the provisions of 
Section 112 (c) (1), or of the comparable sections of 
the earlier Revenue Acts, all persons who, having ex¬ 
changed securities for securities in such reorganized 
companies, had at some prior date sold securities of 
such companies. The principle, however, would be 
exactly that which the respondent and the Board of 
Tax Appeals now seek to impose upon petitioner. 

Every sale of stocks of corporations thereafter in¬ 
cluded in a merger reorganization could be subjected 
to the claim that the promoters had the merger in mind 





at the date of such sale. There is no end to the con¬ 
fusion which might arise from, or to the opportunities 
for blackmail that would be afforded by, such a doc¬ 
trine—and yet all of this is proposed to obviate alleged 
“difficulties of administration.” ! 

Inherent in the Board's decision lies the doctrink that 
there can be an agreement with but one party privy 
thereto; that a contractual purpose may be pursued 
with but one party cognizant of that contract and pur¬ 
pose ; that the secret intent of one person is the meksure 
of his commercial adversary's obligation to their, com¬ 
mon sovereign. It would be as reasonable to hold that 
to further official ease two and two may be assumed 
to make five, or white assumed to be black. 

It is apparent that the administration of the Rev¬ 
enue Act is greatly simplified by predicating the Appli¬ 
cability of paragraphs (b) (3) or (c) (1) upop the 
actual acts and intents of the taxpayer, rather than 
upon the acts and intents of third parties. 


IV. 


The decision of the Board of Tax Appeals in the ipstant 
case is not consistent with its prior decisions or with 
the decisions of the Courts. 


In the appeal of Hewitt , 19 B. T. A. 771, the peti¬ 
tioner was a stockholder in the Kansas City Bollf and 
Nut Company. In 1925, pursuant to a plan of reor¬ 
ganization, Sheffield Steel Company was organized for 
the purpose of acquiring the stock and assets the 
Kansas City Company. The plan of reorganization 
was stated in a letter by the President to the stock¬ 
holders of the Kansas City Bolt and Nut Company set- 
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ting forth the fact of the organization of the Sheffield 
Company and the terms upon which stock in the two 
companies would be exchanged. Petitioner exchanged 
his stock in the Kansas City Company for common and 
preferred stock in the Sheffield Company and for cash. 
The Board held, however, that inasmuch as petitioner 
had entered into negotiations with the company which 
had resulted in his taking less stock and receiving more 
cash than had been provided in the circular letter set¬ 
ting forth the terms of the reorganization, he had not 
acted “in pursuance of a plan of reorganization. ,, The 
Board states: 

“If the alleged distribution was ‘made in pur¬ 
suance of a plan of reorganization’ it would seem 
that this contention is sound. An examination of 
the stipulation and of Exhibit ‘A’ attached thereto, 
however, discloses the fact that as between this 
petitioner, as well as several other stockholders of 
the Company, the transaction in question was not 
‘in pursuance of a plan of reorganization.’ Under 
the plan' outlined in the circular letter to share¬ 
holders of the Company, each stockholder was 
asked to turn in his stock and receive for each 
share §40 in cash, one-half a share of the pre¬ 
ferred stock and one share of the common stock 
of the Corporation. The petitioner did not accept 
this offer, dealt individually and to his advantage, 
with the Corporation and for each of the 591 shares 
of the Company which he turned in, received $50 
in cash, two-fifths of a share of the preferred stock 
and one share of the common stock of the Corpo¬ 
ration. It is obvious, therefore, that the trans- 
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action between the petitioner and the Corporation 
was not in pursuance of a plan of reorganization, 
but was an individual deal in which one party! sold 
and the other purchased shares of stock at a price 
that was mutually acceptable, but materially! dif¬ 
ferent from the terms set out in the reorganization 
plan.” 

In the case of Arkansas Land and Lumber 
vs. Burnett, 50 Fed. 2nd, 489, 60 App. D. C. 199, jthis 
Court in reversing a decision of the Board of jTax 
Appeals stated: 

n* * * p r j or to March 1, 1913, the peti¬ 
tioner acquired * * * certain lands and 

* * * timber * * *. At a later time than 

March 1, 1913, it acquired a saw mill plant, log¬ 
ging equipment and other items of personal and 
real property. * * * 

“* * * prior * * * to 1921 the peti¬ 

tioner offered to sell all this property to the Wis¬ 
consin and Arkansas Lumber Company, * * *. 

“* * * the parties on November 2, 1921, 

entered into a written contract whereby the pur¬ 
chasing company purchased the timber land and 
standing timber * * *. On the same date the 

parties entered into a second written contract 
whereby the petitioner sold * * * the lum¬ 

ber, manufacturing plants and all buildings Used 
in connection therewith. * * * 

“* * * in its income and profits tax return 

for 1921 the petitioner reported neither taxable 
gain nor deductible loss resulting from the sale of 
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its timber lands * * *, but petitioner claimed 

a loss * * * suffered * * * in the sale 

of its personal property. 

“The Commissioner upon audit of this return 
held that the two written contracts of sale actually 
provided for the sale of a single body of capital 
assets * * *. 

“We cannot agree with the Commissioner’s de¬ 
termination. It rests upon the assumption in¬ 
dulged by the Commissioner that the two written 
contracts which were separately executed and de¬ 
livered by and between the several parties consti¬ 
tuted but a single contract of sale for income tax 
purposes. This assumption is without foundation.” 

The Hewitt decision by the Board of Tax Appeals 
above referred to, is necessarily predicated upon the 
principle that transactions falling within the purview 
of paragraphs (b) (3) and (c) (1) of Section 112 
must be entered into by all parties concerned not only 
with knowledge of the plan of reorganization and as 
part of the plan of reorganization, but strictly and 
literally in accordance with such plan. In that case 
the plan of reorganization was originated by the 
Kansas City Co. and the modifications granted the 
petitioner Hewitt were agreed to as a part of the reor¬ 
ganization by the Kansas City Company which ordi¬ 
narily would be conceded the right to modify its own 
plan. The determination by the Board that Hewitt did 
not act in pursuance of the plan of reorganization must 
presuppose a doctrine that to enjoy the advantages or 
disadvantages of paragraphs (b) (3) and (c) (1) 
stockholders are required to conform literally to the 
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wording of plans published, declared, agreed to i and 
known by all parties to the reorganization. Su£h a 
doctrine would automatically eliminate petitioner's 
sale from the application of the two sections u^ider 
consideration. j 

This Court in rendering its decision in the Arkansas 
Land and Lumber case refers specifically to the fact 
that the two sales made by that company were of assets 
of somewhat different nature. The Court also pdints 
out that one set was acquired before, and one after] the 
effective date of the income tax amendment. Petitioner 
does not presume to instruct the Court in the doctrine 
underlying its decision. She respectfully suggests, 
however, that such considerations as the nature of| the 
property sold and its date of acquisition are rather 
evidential indications of the actual, bona fide intent 
activating the parties to the two transactions which 
caused the sales to be held separate for income tax pur¬ 
poses rather than the substantive legal basis for! the 
determination of that separation. 

CONCLUSION 

In conclusion petitioner respectfully submits that 
the decision of the Board of Tax Appeals is in error in 
the following particulars: 


In holding the petitioner did not act pursuant to Sec¬ 
tion 112 (b) (3) of the Revenue Act of 1928 in ex¬ 
changing 500 shares of stock of the E. E. Bruce & Co. 
for 1,200 shares of stock of the Churchill Drug 
Company. 
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II. 

In construing Paragraphs (b) (3) and (c) (1) of 
Section 112 of the Revenue Act of 1928 beyond the 
clear and unambiguous language of the Act. 

III. 

In holding that knowledge of a plan of reorganiza¬ 
tion and intent to act pursuant to it on the part of the 
taxpayer is not material to the application of Section 
112 (b) (3) and (c) (1) of the Revenue Act of 1928. 

IV. 

In finding for the respondent and against petitioner. 

Respectfully submitted, 

F. W. Mondell, 

William H. Mondell, 
Attorneys for Petitioner. 
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OPINION BELOW 

The sole previous opinion in this cause was i ren¬ 
dered by the United States Board of Tax Appeals 
on March 13, 1934 (R. 10-14), and is reported at 
30 B. T. A. 80. | 

JURISDICTION 

This petition for review involves income taxes 
for the year 1928 and is taken from the decision of 
the Board of Tax Appeals entered on March 14, 
1934 (R. 14). The case is brought to this Court by 


i 
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petition for review filed June 12, 1934 (R. 16-19), 

pursuant to tlie provisions of Sections 1001-1003 

of the Revenue Act of 1926, c. 27, 44 Stat. 9, as 

amended bv Section 1101 of the Revenue Act of 
•/ 

1932, c. 209, 47 Stat. 169, and by Section 519 of the 
Revenue Act of 1934, c. 277, 48 Stat. 680. 

QUESTION PRESENTED 

The sole question for determination is whether 
or not the disposition by petitioner of her holdings 
of 700 shares of common stock of E. E. Bruce & 
Company, whereby she received $48,000 cash and 
1,200 shares of stock of another corporation, repre¬ 
sented one transaction which was an exchange of 
stock for stock and cash, and in which taxable gain 
is to be recognized up to the amount of cash re¬ 
ceived, as provided by Section 112 (c) (1) of the 
Revenue Act of 1928. 

STATUTE INVOLVED 

The Revenue Act of 1928, c. 852, 45 Stat. 791, 
provides in part as follows: 

Sec. 112. Recognition of gain or loss. 

(a) General rule .—Upon the sale or ex¬ 
change of property the entire amount of the 
gain or loss, determined under section 111, 
shall be recognized, except as hereinafter 
provided in this section. 

(b) Exchanges solely in kind .— 
***** 

(3) Stock for stock on reorganization.— 
No gain or loss shall be recognized if stock 
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or securities in a corporation a party to a 
reorganization are, in pursuance of the 
plan of reorganization, exchanged solely for 
stock or securities in such corporation or 
in another corporation a party toj the 
reorganization. 

***** 

i 

(c) Gain from exchanges not solely in 
kind. —(1) If an exchange would be yithin 
the provisions of subsection (b) (1),| (2), 
(3), or (5) of this section if it were nOt for 
the fact that the property received in ex¬ 
change consists not only of property permit¬ 
ted by such paragraph to be received With¬ 
out the recognition of gain, but also of other 
property or money, then the gain, if aijy, to 
the recipient shall be recognized but in an 
amount not in excess of the sum of such 

monev and the fair market value of isuch 
* 

other property. 

* * * * * 

(i) Definition of reorganization .—As used 
in this section and sections 113 and 115— 

(1) The term “reorganization” nfeans 
(A) a merger or consolidation (inclnjding 
the acquisition by one corporation of at (least 
a majority of the voting stock and at leOst a 
majority if the total number of shares cff all 
other classes of stock of another corporation, 
or substantially all the properties of another 
corporation), or (B) a transfer by a corpo¬ 
ration if all or a part of its assets to ancjther 
corporation if immediately after the trans¬ 
fer the transferor or its stockholders or 
both are in control of the corporation to 
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which the asset? are transferred, or (C) a 
recapitalization, or (D) a mere change in 
identity, form, or place of organization, 
however effected. 

(2) The term “a party to a reorganiza¬ 
tionincludes a corporation resulting from 
a reorganization and includes both corpora¬ 
tions in the case of an acquisition by one cor¬ 
poration of at least a majority of the voting 
stock and at least a majority of the total 
number of shares of all other classes of stock 
of another corporation. 

STATEMENT 

The facts in the case, as found bv the Board in 

7 

its opinion (R. 11-12), are substantially as fol¬ 
lows : 

On Januarv 27, 1928, the board of directors of 
the Churchill Drug Company, at a special meeting 
“called for the purpose of considering the purchase 
of the Captital Stock of E. E. Bruce and Company, 
Omaha,” adopted the following resolution (R. 11) : 

That the Board of Directors authorize the 
purchase of the Capital Stock of E. E. 
Bruce & Company, of Omaha, Nebraska, on 
such terms and conditions as mav in their 
judgment seem advisable and that the Presi¬ 
dent and Secretary be given authority to 
complete the purchase on these terms and 
conditions. 

At that time the petitioner and her sister each 
owned 700 shares of the capital stock of E. E. Bruce 
& Company, the total outstanding capital stock of 
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which amounted to approximately 2,380 shares, all 
common. The remaining stock was held by em- 
ployees of the company. It was the desire ojf the 
petitioner and her sister to sell part of their hold¬ 
ings in this stock. 

On January 28, 1928, the Churchill Drug Com¬ 
pany, acting through its president and secretary, 
offered to purchase from the petitioner and her sis¬ 
ter 400 shares of their E. E. Bruce & Comjpany 

i 

stock for $96,000, which offer was accepted by each 
sister for 200 shares each. Immediately after that 
sale had been agreed upon, the president announced 
to the two sisters that the Churchill Drug Company 
intended to acquire all the outstanding stock of 
E. E. Bruce & Company so as to merge th^ two 
corporations, and thereupon offered, in behalf of 
the Churchill Drug Company, to exchange |2,400 
shares of its preferred stock for the 1,000 shares of 
Bruce Company stock then held by the two sifeters. 

i 

Later in the same day, the petitioner and her lister 
accepted the offer for the exchange of stock. With¬ 
in a few days the agreements of the parties were 
carried out, bv the delivery of cash and certificates, 
and the petitioner received new certificated for 

j 

1,200 shares of Churchill Drug Company stock and 
$48,000 in cash. 

In a short period of time, after the said January 
28, 1928, and prior to April 19, 1928, the Churchill 
Drug Company completed the acquisition of the 
rest of the outstanding capital stock of E. E. I^ruce 
& Company. 
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On April IS, 1928, the board of directors of E. E. 
Bruce & Company wound up the affairs of the 
company, declared a liquidating dividend to its 
stockholders, and authorized the transfer of all its 
assets to the Churchill Drug Company. Imme¬ 
diately following this, the corporation of E. E. 
Bruce & Company was dissolved. 

In her income-tax return for the year 1928 the 
petitioner conceded that she realized a gain from 
the sale of 200 shares of her Bruce stock and re¬ 
ported such gain, but contended that no part of her 
gain from the disposition of the other 500 shares 
was taxable, because that was an exchange of stock 
solely for stock in another corporation pursuant to 
a plan of reorganization and therefore not taxable, 
under Section 112 (b) (3) of the Revenue Act of 
1928. 

The respondent determined that in the disposi¬ 
tion of the 700 shares of E. E. Bruce & Company 
stock by the petitioner, there was a gain of $63,- 
419.36, and that the petitioner disposed of the 700 
shares of stock in one transaction, receiving 1,200 
shares of new stock and $48,000 cash, and respond¬ 
ent recognized the gain from that transaction to 
the extent of the cash received, $48,000, pursuant to 
Section 112 (e) (1) of the Revenue Act of 1928. 
From this determination, the petitioner appealed to 
the Board of Tax Appeals, and the Board sustained 
the action of the Commissioner. The question thus 
presented is brought to this Court for review. 


! 

i 

! 

i 
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! 

SUMMARY OF ARGUMENT 

The Churchill Drug Company had decided to 
purchase all the capital stock of E. E. Bruce & Com¬ 
pany, and that was a “plan of reorganization” 
within the meaning of the Revenue Act. It there¬ 
after acquired all of the holdings of petitioned of 
E. E. Bruce & Company stock, in pursuance of j;hat 
plan. The petitioner disposed of her 700 shares of 
that stock in two steps, hut still both steps cfrme 
about under that same plan of reorganization. 

It is therefore submitted that the disposition by 
petitioner of her 700 shares for $48,000 cash |and 
1,200 shares of new stock was a disposition of stock 
for stock and cash within the meaning of Section 
112 (c) (1) of the Revenue Act of 1928, andjtlie 
gain thereon is taxable to the extent of the (fash 
received. 

ARGUMENT 

When the Churchill Drug Company directors 
passed the resolution of January 27, 1928, without 
doubt the intention was to acquire all of the capital 
stock of E. E. Bruce & Company, and, therefore, 
they clearly planned a “reorganization” within the 
meaning of Section 112 (i) (1) of the 1928 Act, 
which defines the term “reorganization” as to! in¬ 
clude “the acquisition by one corporation off at 
least a majority of the voting stock and at lea^t a 
majority of the total number of shares of all oljher 
classes of stock of another corporation.” The 
Churchill Company was clearly “a party to a re- 

97669— 34-2 
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organization v within the meaning of that term as 
defined in paragraph (2) of said Subsection (i). 
Xot only was it a party to a reorganization, but it 
was the motivating and moving party. It planned 
and intended to, and eventually did, acquire all of 
the stock of the Bruce Company. Within one day 
it acquired a majority of all the outstanding stock, 
that is to sav, the 1,400 shares held bv the Bruce 

4/7 7 4 < 

sisters, and within a very short period thereafter 
it acquired all of the remaining shares. Clearly, 
there was in existence a plan of reorganization, and 
the disposition by the petitioner and her sister of 
their holdings was a part of that general plan of 
reorganization. 

Under that plan of reorganization, the Churchill 
Company acquired the 700 shares of Bruce stock 
held by the petitioner. Although the disposition 
by the petitioner of her 700 shares came about in 
two steps, yet both steps, one immediately follow¬ 
ing the other, came about under the same plan of 
reorganization and therefore must be treated as 
one entire disposition which brought to the peti¬ 
tioner $48,000 in cash and 1,200 shares of new stock 
for her 700 shares of old stock. Therefore, since 
the disposition by petitioner of her 700 shares was 
a disposition of stock for stock and cash, it was an 
exchange which falls within the ambit of Section 
112 (c) (1); and the resulting gain thereon is tax¬ 
able to the extent of the cash received, $48,000. 

The petitioner, in support of her position, 
stresses the fact that the agreement for the sale of 
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tlie 200 shares had been completed before she nego¬ 
tiated for the disposition of the other 500, and! that 
those were two separate transactions. We submit 
that the controlling factor is that the entire disposi¬ 
tion of all her stock came about pursuant td the 
same single plan of reorganization, which had been 
theretofore formulated by the Churchill Company. 
Thus, while for other purposes the two steps might 
be regarded as separate transactions, the entire dis¬ 
position of the stock under the same plan of Reor¬ 
ganization must be regarded as one for the purlpose 
of applying the provisions of Section 112 of] the 
1928 Act. Under this section, if the stockholdej.' re¬ 
ceives only new stock for his old stock, then no gain 
is to be recognized. But if, as here, the stockholder 
in the disposition of his holdings, under the ^ame 
plan of reorganization, receives not only stock but 
also cash, then the gain is to be recognized up to the 
amount of the cash received. 

Furthermore, it may well be pointed out that the 

two steps, which it is claimed must be considered 

separate transactions, were not so unrelated in 

point of time: both occurred on the same day, one 

inmiediately following the other. And when, in 

addition, it is considered that both steps came about 

in pursuance of the same plan of reorganization, 

then the attempted division appears to be nothing 

more than an effort to make a mechanical division 

of one legal transaction, a distinction in form in 

disregard of substance. It is fundamental that in 
. ' i 

applying taxing statutes courts will look to the ^ub- 
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stance of a transaction rather than to its form and 
will construe a transaction according to that which 
in substance was actually done. Eisner v. Macom- 
ber, 252 U. S. 189, 206; Weiss v. Steam, 265 U. S. 
242, 254; Labrot v. Commissioner, 18 B. T. A. 332, 
affirmed 57 F. (2d) 413 (App. D. C.) ; Phillips v. 
Gniclitel, 27 F. (2d) 662 (C. C. A. 3rd), in which 
last case the court said (p. 664) : 

What determines liability to the tax is the 
nature, the essence, the effect of the trans¬ 
action. 

The petitioner places much emphasis on the fact 
that as to the 200 shares she did not intend to be 
a party to a reorganization. Her intent, we sub¬ 
mit, is immaterial. There was in fact then in ex¬ 
istence a reorganization plan formulated by the 
Churchill Company, and a disposition of her stock 
came about under and pursuant to that plan. 

Supposing the petitioner should claim that she 
did not intend any part of the entire transaction of 
the disposition of her 700 shares to be a reorganiza¬ 
tion, would that prevent the entire disposition of 
the 700 shares from being considered as an ex¬ 
change in reorganization? We believe not. Un¬ 
der the Revenue Act it must be considered an 
exchange in a reorganization, since it came about 
pursuant to the plan of reorganization formulated 
bv the Churchill Company. 

What the petitioner insists on designating as two 
separate transactions should be regarded as two 
steps, related under the same plan of reorganiza- 
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tion, in the entire disposition of her stock. The 

i 

transaction must be considered in its entirety, and 
effect must be given to the whole. Omaha Coca 
Cola Bottling Co. v. Commissioner, 26 B. T. A. 1|L23. 

The general rule is that gain upon the exchange 

of property shall be recognized and taxed. Section 

112 (a). Petitioner contends that her exchang‘d of 

the 500 shares is an exception to the rule because 

it falls under Section 112 (b) (3). The Comipis- 

sioner determined to the contrary. The determi- 

%/ 

nation of the Commissioner is presumptively cor¬ 
rect. Niles Bement Pond Co. v. United Stages, 
281 U. S. 357, 361. The burden of overthrowing it 
is on the petitioner, and we submit she has failed 
to sustain this burden. 

In her brief petitioner argues that, because when 
the agreement for 200 shares was made she hadi no 
knowledge or intent concerning the exchange in re¬ 
organization, she cannot have made the sale of ^he 
200 shares “pursuant” to a plan of reorganization 
(Br. 6-11). On the contrary, we submit she did 
make that sale pursuant to a plan of reorganization, 
the plan theretofore formulated by the Churchill 
Company. She did not have a plan of reorganiza¬ 
tion, but the Churchill Company did, and the qale 
took place pursuant to that plan. The statute does 
not require that this petitioner shall have acted in 
pursuance of a plan of her own, but merely that the 
transaction take place pursuant to the plan of i*e- 
organization then in existence, in this case the plan 
of the Churchill Company. When a corporation 
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adopts a plan to go out and buy the capital stock of 
another corporation, the stock which it so acquires 
is acquired pursuant to a plan of reorganization 
within the meaning of the statute. It seems absurd 
to say that in order to satisfy the statute every 
stockholder must have a plan of reorganization 
in mind. 

The petitioner in her brief contends that, in de¬ 
ciding this case, the Board “ indulged in a construc¬ 
tion of the statute based on administrative policy”, 
contrary to the principle of law that when the 
language of the statute is clear, construction is un¬ 
necessary and courts are without authority to sup¬ 
ply new and different meaning for the words used 
(Br. 11). We submit that the Board did not en¬ 
gage in any “construction” of words. The Board 
merely interpreted the facts as falling under Sec¬ 
tion 112 (c) (1) because there was a plan of reor¬ 
ganization and the disposition of petitioners stock 
came about in pursuance of that plan. 

Petitioner in her brief states that in enacting 
Section 202 (c) of the 1921 Act, which is similar to 
Section 112 (b) of the 1928 Act, Congress intended 
“to liberalize and make definite the provisions con¬ 
cerning tax exempt exchanges of securities” (Br. 
14). Granting that that be the intent of Congress, 
we submit, contrary to the view taken by the peti¬ 
tioner, that the decision of the Board of Tax Ap¬ 
peals is in keeping with the statute and with that 
legislative intent. On the other hand, the decision 


sought by the petitioner would be in opposition to 
such intent, because it would require that in aj case 
where a corporation has formulated a plan ojf re- 

i 

organization bv buying the stock of another! cor- 
poration, in order for the transactions by which it 
acquires the stock under that plan to come wlithin 
the non-taxable class, there would have to be shown 
in each transaction that the particular stockholder 
had also a plan of reorganization in mind (iji ad¬ 
dition to the showing that a plan formed by the 
corporation was in existence). That would! cer¬ 
tainly be very indefinite, instead of definite, as 

V v / / 

Congress intended to make it. 

Nothing could make the application of this pro¬ 
vision of the statute more difficult and more indefi¬ 
nite than such a requirement as the petitioner here 
seeks to superimpose on the language of the statute. 

The same may be said in response to the disser¬ 


tation indulged in by petitioner in Part III olf her 
brief (p. 14) upon the consequential effect^ and 
developments of the Board’s decision in this case. 
On the other hand, in this connection it might be 
suggested that the decision sought by the petitioner 
would lead to a situation in which every de^il be¬ 
tween a corporation and a single stockholder of 
another corporation would be “in pursuance <j>f the 


plan of reorganization” if that stockholder so re¬ 
garded it in his own mind, but it would not b^ so if 
in his own mind he took a contrary view, all with¬ 
out regard to the fact that a plan of reorganisation 


had been formulated by the corporation. 
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The case of Heu'itt v. Commissioner, 19 B. T. A. 
771. cited by petitioner (Br. 17-19) in support of 
her contention that the decision of the Board herein 
is inconsistent with prior decisions, we submit, 
rather supports the decision in the present case. 
In that case a plan of reorganization was prepared 
by the Kansas City Bolt & Nut Company and sub¬ 
mitted to the stockholders. The taxpayer negoti¬ 
ated with that company and worked out a disposi¬ 
tion of his holdings on a basis other than that 
offered in the plan of reorganization. The Board 
held that the transaction between him and the cor¬ 
poration “was not in pursuance of a plan of reor¬ 
ganization/ ’ It is clear that the text used is the 
plan of reorganization formulated by the corpo¬ 
ration. The deciding factor is not whether the 
individual shareholder acted under a plan for¬ 
mulated by himself, but whether he acted pursuant 
to the plan of reorganization formulated by the 
corporation. 

Petitioner also relies on Arkansas Land & Lum¬ 
ber Co. v. Burnet, 50 F. (2d) 489 (App. D. C.), but 
we wish to point out that an entirely different situ¬ 
ation was involved in that case. The question there 
was the basis for determination of gain or loss 
under Section 202 (b) (3) of the 1921 Act, and the 
ease did not involve the question of a reorganiza¬ 
tion. The court there held that the two contracts, 
for sale of different classes of properties, one pur¬ 
chased before and the other after March 1, 1913, 
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could not be treated as a single contract. jHere, 
the question is whether the entire disposition of 
petitioner’s holdings was 44 in pursuance of th^ plan 
of reorganization”, and we submit that tlije two 
steps hereinabove mentioned should be regarded as 
one entire disposition of petitioner’s holdings be¬ 
cause they came about under the same pldn of 
reorganization. , 

More in point is the case of Tuttle v. Coymnis- 
sioner, 19 B. T. A. 502. In that case the taxpayer 
held 16,000 shares of stock in the old company, for 
which in a reorganization he received 24,000 stares 
of stock in a new company, $96,000 of debenture 
notes of the new company, and $8,000 in cash. 
Concurrently with the exchange the debenture 
notes were redeemed at par. The Board | said 
(p. 505): | 

So we hold that what the petitioner in 
reality received in exchange for his 16,000 
shares of common stock in the old company 
was 24,000 shares common stock of the ^ame 
par value per share in the new company,| and 
$104,000 in cash. * * * 

and the Board held (p. 506): 

* * * that the respondent was in dyror 
in attempting to compute a profit on th^ de¬ 
benture notes on the theory that theif re- 

i 

demption was a separate transaction. * |* * 


The Board then ruled that the taxable gaih in 
the transaction was $104,000, the amount of <j>ash 
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received, under the provisions of the latter half of 
Section 202 (e) of the Revenue Act of 1921, as 
amended, wliich is similar to Section 112 (c) (1) 
of the 1928 Act here involved. 

It is submitted, therefore, that the disposition 
by the petitioner of her holdings of 700 shares of 
stock, although in two steps, was one entire disposi¬ 
tion, which dame about under the same plan of re¬ 
organization, by which petitioner received for her 
holdings $48,000 and 1,200 shares of new stock, and 
it was therefore an exchange of stock for stock and 
cash, and consequently, the gain derived therefrom 
is taxable to the extent of the cash received, $48,000, 
under Section 112 (c) (1) of the 1928 Act. 

CONCLUSION 

* 

The decision of the Board of Tax Appeals is cor¬ 
rect, is in accordance with the law, and should there¬ 
fore be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General. 
Sew all Key, 

Harry Marsellt, 

Special Assistants to the Attorney General. 

November 1934. 
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